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BUSINESS RENEWS CALL FOR NEW EMPLOYMENT CATEGORY 

FOLLOWING FEDERAL COURT DECISION 
 
Business NSW has renewed its call to the Federal Government to take immediate action to 
fix the Fair Work Act following the judgement of the Federal Court in Workpac v Rossato. 
 
The Full Federal Court has reconfirmed that casual employees working regular and 
systematic hours with “predictable periods of working time” are likely to be considered 
permanent employees, regardless of what their contract says and regardless of the payment 
of a casual loading.  
 
Business NSW has proposed a new flexible, ongoing employment category - perma-flex –
which would address the uncertainty around casual employment as a result of the two 
Workpac decisions but would also ensure that employers retain the needed flexibility that 
casual employment offers. 
 
Under the proposal, employers would be able to convert a regularly rostered casual into a 
permanent employee with flexible hours who would be paid leave entitlements, including 
annual and sick leave. The 25 per cent loading paid to casuals would be reduced to 10 per 
cent, to take into account the value of the leave entitlements the employees could access. 
 
“These Court decisions are sending shockwaves through the business community who have 
acted in good faith and on the understanding that they were paying casual staff higher hourly 
rates in compensation for leave entitlements,” said Stephen Cartwright, CEO of Business 
NSW. 
 
“That has of course all now been thrown out the window yet again in another Court decision 
that has allowed casual employees to double dip. This has the potential to cost employers 
across the nation billions of dollars, which would be a devastating blow in this economic 
environment and an inhibitor to employers re-engaging their regular casual staff as we 
emerge from the lockdown.” 
 
Mr Cartwright said he was disappointed that this proposal for a new employment 
classification had been opposed by the Unions. If perma-flex had been in place before 
COVID-19 shut down the economy, thousands of casuals, who could have been employed 
under this category for less than 12 months, would have been eligible for JobKeeper, 
instead of missing out and being forced to join the Centrelink queue.  
 
“It’s now imperative that the Federal Government acts to fix the Fair Work Act before this 
decision can smash what remains of the budgets of thousands of small businesses across 
the country that are just hanging on at the moment.  
 
“I would encourage the Federal Government to implement our proposal of creating a 
employment category that recognises the decisions of the Courts and provides certainty to 
both employers and employees who want flexibility in their workplace.” 
 
About Business NSW 
Formerly the NSW Business Chamber, Business NSW is the peak policy and advocacy 
body which has been representing businesses in NSW since 1826.  
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